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appellant was injured. (Record at page 2).

(Record hereinafter

referred to as "R.").
An answer was filed by Deseret Industries asserting among
other defenses lack of jurisdiction. (R. 9 - 12). Before a
hearing was held, appellant was requested by the Industrial
Commission to provide evidence that he had been hired in Utah or
was employed in Utah pursuant to Utah Code Annotated § 35-1-54.
(R. 12B). The appellant's case was dismissed on May 16, 1986, at
the administrative law judge level after his failure to submit
any evidence on this issue.
The appellant filed an objection to the dismissal on May 30,
1986, which apparently was construed as an appeal to the Board of
Review.

The Board of Review of the Industrial Commission entered

a denial of the "Motion for Review" of the plaintiff on June 9,
1986. (R. 26).
The appellant then filed a Petition for Writ of Review on
June 17, 1986, on a form bearing the name Department of Employment Security. (R. 33). No docketing statement was filed.

On

July 7, 1986, however, the Workers7 Compensation Division of the
Industrial Commission transmitted the record to the Supreme
Court.
The intervenor, originally a defendant, was not given notice
of the appeal and not named as a party on appeal.

The intervenor

filed a motion to intervene which was granted October 28, 1986.
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It was after his failure to provide evi-

dence showing jurisdiction that appellant's claim was dismissed.
(R.21).
SUMMARY OF ARGUMENT
The appellant was neither hired nor employed in Utah, rather
he was hired and employed in Nevada, (R.21).

Utah Code Annotated

(hereinafter U.C.A.) § 35-1-54 requires that in order for the
Utah Industrial Commission to have jurisdiction of a claim, that
the employee must have been hired or regularly employed in the
state.

The appellant clearly failed to meet either of these

requirements.
The appellant was given the opportunity to present information that he was either hired or employed in Utah, but did not
avail himself of it. He had notice of the deficiency of his
claim, talked with counsel for the Industrial Commission and was
given thirty (30) days to provide evidence.
Exhibit A.

See Addendum,

He failed to do so. His claim that he was denied due

process is groundless.
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ARGUMENT
POINT I
..•:-••.'• •

THE APPELLANT WAS NEITHER HIRED NOR REGULARI ! i!"
EMPLOYED IN THE STATE OF UTAH AND THEREFORE, THE
INDUSTRIAL COMMISSION HAS NO JURISDICTION OVER HIS CLAIM
The statute govern inq Industrie, '-JUMH ;sion

irisdirt.on of

employees i i i/jr l r a :i ::i"1 it s

\,

§ 35-1- 54 . This statute o ~a i eb ^
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If an employee who idh *}«-t-n -n: ec or i. _cj
ularly employed in the sta^e -i* ;ves personal
injury by accident arising ou; ; dni in the
course of his employment outside ,f this State, !~f
or his dependents in the case of death, shall Itentitled to compensation according to i"he 1 ^ ^
this State
T

positiwi
Section 8

<~. ^i-.'
v. ,

. .-.

, he u«*.w Workmen's Compensation,

states 1 irliows:

Almost all states i low have expressed statutory provisions on the conflicts question. Thanks
to the 1972 recommendation on this point by the
National Commission on State Workmen's Compensation Laws, a much greater degree of uniformity and
compatibility has been introduced into this
formerly ragged area of the law. Recommendation
.No. 2,11 of the Commission was that an employee or
his survivor be given the choice of filing a workmen's compensation claim in the state where the
injury or death occurred or where the employment
was principally localized o^r wher e the employee
was hired.
The record is totally lacking any indication that the
appellant was hired or regularly employed in the State of Utah.
-5-

In fact, he told counsel for the Industrial Commission that he
was hired, employed and Injured in Nevada. (R.12).

In his own

brief appellant also admits he was employed in Las Vegas, Nevada.
See Appellant's brief at page 3.

For some strange reason, plain-

tiff claims that he has appealed the denial of benefits filed
with the Nevada Workmen's Compensation Division to the Industrial
Commission of the State of Utah, Workers' Compensation Divison.
It is clear that the defendant was never "hired" or
"employed" in the State of Utah.

There is not even the slightest

allegation, as there was in Buhler v. Maddison, 140 P.2d 93 3 (Ut.
1943), that the appellant has even the most tenuous connection
with this state at or prior to the time of his injury. And although Buhler v. Maddison, supra., was decided under a slightly
different statute than presently exists, the language there is
pertinent.

As stated in Buhler v. Maddison, supra., at 937:

There is another reason why the Utah workmen's compensation law does not govern this case.
Plaintiff performed no services for defemdant in
this State nor was it contemplated that he should
be employed by def€mdant or Grant in Uteih. Plaintiff argues that he was hired in Utah to do work
in Nevada . . . However, the evidence does not
indicate the plaintiff was "hired" in Utah. It
merely shows negotiations which were consumated in
Nevada.
In the Buhler case, the plaintiff at least had some argument
that he had contacts with the State of Utah and had been hired

-6-

here, although the Supreme Court rejected them and denied workmen's compensation benefits under Utah law.

In the instant case,

plaintiff was unable to show even the slimmest contact with Utah
prior to his injury.

It is true that Deseret Industries' head-

quarters is in the State of Utah, but this alone is not sufficient to constitute being hired in the State or being employed in
the State.
The only connection appellant can make with Utah is that the
"head office" of Deseret Industries is located in Utah. (R.2).
This alone certainly does not bestow jurisdiction on the
Industrial Commission of Utah for an injury which occurred in
Nevada.
The appellant's application for hearing was properly dismissed on jurisdictional grounds because he was neither hired nor
employed in Utah.
POINT II
THE APPELLANT WAS NOT DENIED DUE PROCESS
BECAUSE HE HAD NOTICE AND THE OPPORTUNITY
TO PRESENT EVIDENCE, BUT HE FAILED TO DO SO.
The plaintiff apparently claims that because he did not have
a formal hearing he was denied due process.

Due process is

provided for in the Fourteenth Amendment of the United Sttates
Constitution and Article I, Section VII of the Utah State
Constitution.
-7-

It is uncontroverted that the appellant, Mr. Puckett, filed
an application for hearing which alleged an injury in Nevada. (R.
2).

In his brief, appellant admits that he was employed in

Nevada.

He has never made any allegation that he was hired or

employed in the State of Utah.

(See Brief of Appellant at page

3).
Appellant7s consultation with counsel for the Industrial
Commission and notice to the appellant by thes Industrial
Commission to provide evidence that he was hired or employed in
the State of Utah can be likened to a motion to dismiss for lack
of jurisdiction. (R.12B).

The appellant had adequate opportunity

to present any evidence that he was employed in Utah, yet he
chose to ignore the invitation from the Industrial Commission and
did nothing.
U.C.A. § 35-1-88 provides as follows:
Neither the Commission nor its hearing examiner shall be bound by the usual common-law or
statutory rules of evidence, or by any technical
or formal rules of procedure, other than as herein
provided or as adopted by the commission pursuant
to this Act. The commission may make its investigation in such a manner as in its judgment is best
calculated to ascertain the substantial rights of
the parties to carry out justly the spirit of the
Workmen's Compensation Act.
Although no formal hearing was held, a hearing is not
required to be held pursuant to U.C.A. § 35-1-88 and the minimum

8-

requirements of due process. An informal procedure as allowed bylaw was followed permitting the appellant to present evidence.
Both U.C.A. § 35-1-10 and § 35-1-88 of the Workers'
Compensation Act grant the Commission the power to establish its
own procedures, rules and regulations. As was held by this court
in Logan Regional Hospital v. Board of Review, 723 P.2d 427 (Ut.
1986), such legislation grants administrative agencies great
latitude in fashioning their own regulations and procedures.
In the instant case, the appellant had adequate opportunity
to present evidence of his employment in the State of Utah or
that he was hired in the state pursuant to U.C.A. § 35-1-54. The
Industrial Commission's legal counsel met with him personally and
invited him to present any evidence he could and gave him thirty
days to do so. (R. 12B). His failure to do so resulted in
dismissal for lack of jurisdiction which was affirmed by the
Board of Review.
Just as a motion to dismiss for lack of jurisdiction at the
district court or circuit court level, the appellant in the
instant case had adequate opportunity to resist and oppose what
amounted to the Commission's own motion to dismiss for lack of
jurisdiction.

He failed to do so.

Due process should demand no

more, and the decision of the Board of Review should be affirmed.

-9-

CONCLUSION
The record reveals that the appellant was neither hired nor
employed in the State of Utah.

His claimed injury occurred in

the State of Nevada and his apparent reason for coming to Utah
was because the "head office" of Deseret Industries is located
here.

Under the pertinent statute, U.C.A.

§ 35-1-54 and the

cases construing jurisdiction in the State of Utah, the
Industrial Commission is without jurisdiction to hear the
appellant's case. The appellant must pursue his claim in Nevada.
The appellant's argument that he was denied due process is
without merit.

He had an opportunity to submit evidence to the

Industrial Commission of employment or hiring in this state. He
received verbal and written notice of the showing he was required
to make, and he failed to provide the slightest scintilla of
evidence of jurisdiction.

To reverse the Boeird of Review would

mean that it cannot follow informal procedures while still
protecting the rights of claimants.

The appellant was not denied

the right to be heard, or to present evidence, and he received
notice.

Due process should require no more.

Accordingly, the decision of the Board of Review dismissing
appellant's claim on the basis that it lacks jurisdiction should
be affirmed.
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DATED this 28th day of November, 1986.
Respectfully submitted,
KIRTONy McCONKIE & BUSHNELL

BVLarry
f\Mk(M^
R./ White
Attorneys for Intervenor
Deseret Industries
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ADDENDUM
Item
Letter from Industrial Commission to Mr. Puckett . . . Exhibit A.
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INDUSTRIAL COMMISSION OF UTAH

ci

...

-

S r t P H L N M HADLEY ( IIAIRMAN

NORMAN H BANGERTER, COVIRNOR

WALTER T A X L I G A K D COMMISSIONER
L L NIEL&EN. COMMISSIONER

April 11, 1986

Robert D. Puckett
343 West 400 South
Salt Lake City, UT

84115
Re:
Inj:
Emp:

Robert Dale Puckett
5-1-84 & 7-17-84
LDS Church/Deseret Industries

Dear Mr. Puckett:
After reviewing your file, and after discussing your claim with you
personally, I must conclude that the Utah Workers* Compensation Division has
no jurisdiction to determine whether or not you are due worker's compensation
benefits. You t^ave explained to me that you were hired in Nevada to work for
Deseret Industries. Furthermore, you stated you were regularly employed in
Nevada and were injured in Nevada.
The Utah law allows jurisdiction only
where you are hired in Utah or regularly employed in Utah. I will give you
thirty (30) days from the ^date of this letter to provide me with some
evidence that you were either hired "in Utah or regularly employed in Utah.
If no such evidence is submitted, I will have to dismiss your Application for
Hearing.

BY DIRECTION:
INDUSTRIAL COMMISSION OF UTAH

by

IS8L<*-

Barbara E l i c e r i o
Legal Counsel
BE:wb
sc:

David McConkie, Atty., 330 South 300 East, SLC, UT 84111

EXHIBIT

A

WORKERS* COMPENSATION DIVISION • (801) 530-6800
160 EAST 300 SOUTH • P.O. BOX 45580 • SALT LAKE CITY, UTAH 84145-0580

CERTIFICATE OF SERVICE
I hereby certify that I mailed four (4) true and
correct copies of the foregoing Brief of Intervener, postage
prepaid, this 2S>

day of November, 1986, to the following:

Robert Dale Puckett
454 South 500 East
Salt Lake City, UT 84102
David L. Wilkinson, Esq.
Attorney General
Ralph L. Finlayson, Esq.
Assistant Attorney General
23 6 State Capitol Building
Salt Lake City, Utah 84114

Larry R. white

